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Eddie Adams’ photograph of Nguyễn Ngọc Loan executing
Nguyễn Văn Lém on February 1, 1968









2013 Terrorist Attack @ Westgate Mall, Nairobi, Kenya
Tyler Hicks, New York Times (Pulitzer Prize winner)
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Photographers Are Violent People

•First they frame you
•Then they shoot you

•Then they hang you on a wall





Headlines at Home

“Louisiana Cops Arrest Man for 
Video Recording Them in Public”

“California Photojournalist Detained for 
Photographing Naval School From Public Street”

“Massachusetts Cops Pepper Spray and 
Arrest Man for Video Recording Them”



Headlines at Home

“Arkansas Cop Rips iPhone Out of Man’s Hand, 
Claiming He Couldn’t Tell it was a Smartphone”

“San Diego Police Attack and Arrest Man 
Video Recording Them, Claiming Phone 

Could be a Weapon”

“Miami-Dade Cops Caught on Camera in 
Overly Aggressive Arrest”



Headlines Abroad

“Ukrainian Photographer Killed While 
Covering the War”

“Story of six Syrian activists who risk their lives to 
capture the horrific daily realities of the conflict”

“American faces death penalty in North Korea for 
photos he took of orphans begging for food”



$$$$$$$$$

“Photographer Wins $345K Settlement Over 
Unlawful Arrest While Taking Pictures”

“Cook County taxpayers will be billed $645,000 

for ACLU’s eavesdropping suit”

“Boston pays $170k to settle cell phone 
recording lawsuit”

“County to pay $280K to journalists 
tear-gassed in Ferguson”



Police & Visual Journalists 
Common Ground 

Protect & Serve – Inform & Serve

Both rush toward a critical incident
while others run in the opposite direction

Neither Can “Work From Home”

Both Are often attacked/criticized 
for doing their jobs





1st Amendment
Congress shall make no law 

respecting an establishment of religion, 
or prohibiting the free exercise thereof; 

or abridging the freedom of speech, 
or of the press; 

or the right of the people 
peaceably to assemble, 

and to petition the Government 
for a redress of grievances.



1st Amendment

Not absolute
Subject to:
Reasonable

Time,
Place 

& 
Manner 

Restrictions



1st Amendment

Time, Place & Manner Restrictions
Must be:

Content-Neutral
Narrowly Tailored

Serve a Significant Governmental Interest 
Leave Reasonable Alternative 
Avenues of Communication





4th Amendment
The right of the people to be secure 

in their persons, houses, papers, and effects, 
against unreasonable searches and seizures, shall 

not be violated, 
and no Warrants shall issue, 

but upon probable cause, 
supported by Oath or affirmation, 

and particularly describing the place to be
searched, and the persons 

or things to be seized.



4th Amendment

Use of Force 

“Objective Reasonableness” 
Connor v. Graham, 490 U.S. 386 (1989) 

“Totality of the Circumstances 
Tennessee v. Garner, 471 U.S. 1 (1985) 



14th Amendment

. . . nor shall any State deprive 

any person of 
life, liberty, or property, 

without due process of law; 
nor deny to any person within its 

jurisdiction the
equal protection of the laws.



14th Amendment

Due Process clause protects 
individuals from 

arbitrary state laws or actions that interfere 
with fundamental liberties.

Equal protection clause limits 
the ability of states to

discriminate against people based 
on their race, gender,

national origin, or other status



The Privacy Protection Act of 1980
42 U.S.C. § 2000aa et seq.

is legislation that protects journalists & newsrooms 
from search by government officials. 

The act protects "work products" 
and "documentary materials." 
A subpoena must be ordered 

by the court 
to gain access to the information. 

Zurcher v. Stanford Daily, 436 U.S. 547 (1978)  



Reasonable Expectation 
of Privacy

“Conversations in the open 
would not be protected against 

being overheard, 
for the expectation of privacy 

under the circumstances 
would be unreasonable.”

Katz v. United States, 389 U.S. 347, 351 (1967)





















Retired officer protecting 
San Francisco news crew 

dies after being shot 
in attempted robbery

Kevin Nishita



“Clearly Established”



Circuit Cases Sustaining
a First Amendment Claim

Fordyce v. City of Seattle, 55 F.3d 436 
(9th Cir. 1995)

Smith v. City of Cumming, 212 F.3d 1332 
(11th Cir. 2000)

Glik v. Cunniffe, 655 F.3d 78 
(1st Cir. 2011)

ACLU of Illinois v. Alvarez, 679 F.3d 583 
(7th Cir. 2012)



Circuit Cases Sustaining
a First Amendment Claim

Gericke v. Begin, 753 F.3d 1 
(1st Cir. 2014)

Turner v. Driver, 848 F.3d 678 
(5th Cir. 2017)

Fields v. City of Philadelphia, 862 F.3d 353 
(3d Cir. 2017)





Irizarry v. Yehia (10th Cir. July 11, 2021)

First Amendment right to film the police 
performing their duties in public exists and 

was clearly established when the incident occurred.
Videorecording is unambiguously speech-creation, 

not mere conduct. 

If the creation of speech did not warrant protection under 
the First Amendment, the government could bypass 

the Constitution by simply proceeding upstream 
and damming the source of speech. 



Irizarry v. Yehia (10th Cir. July 11, 2021)

There is no "time, place, and manner" restriction issue 
because a "peaceful recording" of a traffic stop 
in a public space that does not interfere with 

the police officers' performance of their duties 
is not reasonably subject to limitation.









AZ HB 2319 
Crime to record police officers within 20’ 

of LEO w/o permission of officer
Changed distance to 8’
Effective Date 9/24/22

AZ AG, Maricopa County Attorney & Sheriff 
declined to challenge

Judge John Tuchi ruled content based, strict scrutiny, 
irreparable harm, public interest, success on merits

PI Granted 9/9/22
Briefing date set for Intervenors 9/16/22 based on highly 

publicized case and notice by AG









NY Civil Rights Law § 79-P

(S.3253-A/A.1360) 
“New Yorker’s Right to Monitor Act”

NY Civil Rights Law 
is amended by adding 

a new Section 79-p  



CALIFORNIA SB 98

CA Penal Code § 409.7 is added to the Penal Code, to read:

(a) If peace officers, close the immediate area surrounding a
any emergency field command post 

or any other command post, 
or establish a police line, or rolling closure 
at a demonstration, march, protest, or rally 

where individuals are engaged in activity that is protected 
pursuant to the First Amendment to 

the United States Constitution 
or Article I of the California Constitution, 
the following requirements shall apply:



CALIFORNIA SB 98

(1) A duly authorized representative of any news service, 
online news service, newspaper, or radio or 

television station or network 
may enter the closed areas described in this section.

(2) A peace officer or other law enforcement officer 
shall not intentionally assault, interfere with, 

or obstruct the duly authorized representative 
of any news service, online news service, newspaper, 

or radio or television station or network 
who is gathering, receiving, or processing information 

for communication to the public.



CALIFORNIA SB 98

(3) A duly authorized representative of any news service, 
online news service, newspaper, or radio 

or television station or network 
that is in a closed area described in this section 

shall not be cited for the failure to disperse, 
a violation of a curfew,

or a violation of paragraph (1) of subdivision (a) of Section 148, 
for gathering, receiving, or processing information. 



CALIFORNIA SB 98

If the duly authorized representative 
is detained by a peace officer or other LEO, 

that representative shall be 
permitted to contact a supervisory officer immediately 

for the purpose of challenging the detention, 
unless circumstances make it impossible to do so.

(b) This section does not prevent a law enforcement officer 
from enforcing other applicable laws 

if the person is engaged in activity that is unlawful.
(c) This section does not impose, and shall not be used 

as the basis for, criminal liability.









George Floyd in Minneapolis in May - June 2020 
Journalists sought TRO in 2020 – Denied  

Daunte Wright in Brooklyn Center in April 2021.
Court issued a Preliminary Injunction on 10/28/2021



Six Year Monitored Injunction; Court Action 
1/10/2022

The Preliminary Injunction of 10/28/2021   
shall be converted to a monitored permanent 

injunction and 
remain in effect for six (6) years 

from the Effective Date of this Agreement. 
The Court shall oversee compliance with the 

Monitored Injunction and 
take appropriate action in the event it is 

violated.



Goyette v. City of Minneapolis 
Defendants are hereby enjoined from:

arresting, threatening to arrest, or using physical force
including through use of flash bang grenades, 

non-lethal projectiles, riot batons, 
or any other means

directed against any person whom they know 
or reasonably should know is a Journalist 

(as defined Paragraph 4 below), 
unless the State Defendants have 

probable cause to believe 
that such individual has committed a crime. 



Goyette v. City of Minneapolis 
For purposes of this Order, those individuals identifiable 

as a Journalist as defined in Paragraph 4
shall not be required to disperse 

following the issuance of an order to disperse, 
and such persons shall not be subject to arrest 

for not dispersing following 
the issuance of 

an order to disperse. 
Such persons shall, however, 

remain bound by all other laws



Goyette v. City of Minneapolis
Defendants are hereby enjoined from:

Using chemical agents directed against any person 
whom they know or 

reasonably should know is a Journalist, 
including but not limited to mace/OC spray 

or mist/pepper spray/pepper gas, tear gas, skunk, 
inert smoke, pepper pellets, xylyl bromide, 

and similar substances,
unless such Journalist presents an imminent threat 

of violence or bodily harm to persons 
or damage to property

. 



Goyette v. City of Minneapolis 
Defendants are hereby enjoined from:

Seizing any photographic equipment, audio 
or video recording equipment, 

or press passes 
from any person whom the State Defendants know 

or reasonably should know is a Journalist, 
or ordering such person to stop photographing, recording, 

or observing a protest, 
unless the State Defendants are lawfully seizing 

that person consistent with this Order. 



Goyette v. City of Minneapolis 
The following shall be considered indicia of being a Journalist: 

Visible identification as a member of the press, 
such as by carrying a professional 

or authorized press pass 
or wearing a professional or authorized 

press badge 
or other official press credentials 

or distinctive clothing 
that identifies the wearer 
as a member of the press. 



Goyette v. City of Minneapolis 
These indicia are not exclusive, 

and a person need not exhibit every indicium 
to be considered a Journalist under this Order.  

State Defendants shall not be liable 
for unintentional violations of this Order 

in the case of an individual 
who does not carry or wear a press pass, badge, 

or other official press credential 
or distinctive clothing that identifies the wearer 

as a member of the press.



Who is  a 
Journalist?







Nat'l Press Photographers Ass'n v. McCraw 
504 F. Supp. 3d 568 (W.D. Tex. 2020)

IT IS ORDERED that Plaintiffs' motion for summary judgment is GRANTED.
IT IS FURTHER ORDERED that Tex. Gov't Code §§ 423.002, 423.003, 423.004, 

31 423.0045, 423.0046, and 423.006 violate the First and Fourteenth 
Amendments and are therefore unconstitutional.

IT IS FURTHER ORDERED that Defendants, as well as their officers, agents, 
employees, attorneys, and all persons in active concert or participation with 
them, are enjoined from enforcing Tex. Gov't Code §§ 423.002, 423.003, 

423.004, 423.0045, 423.0046, and 423.006.
IT IS FURTHER ORDERED that Defendant's motion for summary judgment is 

DENIED.



Nat'l Press Photographers Ass'n v. McCraw 
504 F. Supp. 3d 568 (W.D. Tex. 2020)

IT IS FURTHER ORDERED that East Texas Ranch, L.P.'s motion to intervene is 
DENIED.

IT IS FINALLY ORDERD that Texas Association of Broadcasters and 
Reporters Committee for Freedom of the Press' motion for leave to file amicus 

brief is GRANTED. 

All other relief is denied.
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